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TIME IS OF THE ESSENCE CLAUSES - 
WHAT DO THEY MEAN, AND HOW ARE THEY INTERPRETED?
 

When a contract includes a Time is of the Essence clause, the parties usually intend that the time limits set forth in the contract are to be strictly interpreted.  If a party is not ready to perform on the specified date, one extra day should constitute a material breach of the contract.  That's the way we learned the law when we were in licensing school.  But in the real world, most of us are aware that things can (and do) go wrong, and that an escrow period or lease deadline can sometimes run longer than expected.  Courts interpreting contract language try to give meaning to the intent of the parties when the contract was executed.  This interpretation of what people thought explains why legal results sometimes seem inconsistent with the words of the contract.
 
OPTIONS
Courts will generally interpret contractual time frames exactly when dealing with real estate Option contracts.  If an Option is granted to buy or lease property, the number of days set forth in the Option Agreement will generally be interpreted by a Court to be the exact number of days set forth in that contract.  If a Buyer or Tenant is one day late in exercising an Option, that one day will generally be fatal, and could cost your client a lot of money when the Court finds the Option contract unenforceable.  
 

But when you are not dealing with real estate Options, the Courts do not interpret Time is of the Essence clauses very exactly.  The reason that Courts use this casual approach, is that most Leases and Purchase Agreements contain boilerplate language, which was never negotiated between the parties.  The language was merely included by whoever made up the form.  Since the parties to the contract never negotiated these terms, the Courts frequently ignore the "Time is of the Essence" language, and give a potentially breaching party a, "reasonable amount of time" to perform their contractual obligations after a deadline has passed.  This often means that escrows run a few days late, but the parties still must close if they can.  Likewise, at the end of a lease period, tenants and their possessions are not thrown into the street.  A couple of days are generally given after the contract expires, for a tenant to remove their possessions, without consequences.  Likewise, a promissory note for 5 years which is paid in full 3 days late will probably not result in a legal consequence.
 
VALID TIME IS OF THE ESSENCE CLAUSES
What do you do if you need the other party to the contract perform their obligations on exactly the date that they are supposed to?  The answer is simple, yet many real estate licensees do not know how to make a "Time is of the Essence" clause effective.
 
Language should be used to show that the date was negotiated between the parties, and that there is some tangible reason for that clause being stated in the contract.  For example, if a Buyer is completing a 1031 tax deferred exchange, and the escrow must close by June 1, 2010 or the Buyer will suffer substantial tax consequences, the broker could use the following language in the Purchase Agreement or Counter-Offer form:  
 
"Time is of the essence in this transaction BECAUSE the Buyer is conducting a tax deferred exchange under Section 1031 of the Internal Revenue Code, and if this escrow fails to close on or before June 1, 2010, the Buyer will suffer approximately $300,000 in additional income taxes.  This clause was negotiated between the parties to this contract, and without it, the Buyer would not have agreed to be bound by the terms of this Purchase Agreement."
You can see that this language shows the Court, who will be interpreting this contract later:  (1) that the parties intended for this language to be part of the contract; (2) that this clause was negotiated as a material term to this agreement; and (3) that there is really a reason for the Time is of the Essence clause to be included in this contract.  With each of these items set forth on the face of the contract, a Time is of the Essence clause will generally be enforced by the Court.  In the example above, it is likely that the Seller would be found legally responsible for the Buyer's damages ($300,000) if:  (1) the Buyer was ready, willing and able to close the escrow on or before the stated date, (2) the Seller failed to be in a position to close the escrow as agreed - due to some fault of the Seller, and (3) the Buyer actually suffered a $300,000 income tax consequence.  Time is of the Essence clauses can be very powerful if properly used.  They apply to deadlines set in both residential and commercial real estate contracts.
 

                                     STEVEN J. ZIPPERMAN, ESQ.
 

      If you know someone who wants to be added to our Real Estate Update list, please have them send an e-mail to steve@zipperman.com with a request to be added to our database.                                                       Thank You.
 
 

    The purpose of this newsletter is to keep you informed of changes in California real estate law, and to arm you with information that may help you avoid problems in your real estate transactions.  Our office routinely deals with real estate matters involving all kinds of real property.  For more information about how we can assist you, go to www.zipperman.com.  To discuss your specific legal issues, please call our office for a
 

COMPLIMENTARY TELEPHONE CONSULTATION
 

CALL NOW TO DISCUSS YOUR LEGAL ISSUES!
 
(949) 709-5800
 

NOW GET OUT THERE AND SELL SOMETHING!
 
This bulletin is not intended to provide you with specific legal advice,
and it is not intended to create an attorney/client relationship.
To do those things, you must consult directly with an attorney.
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