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"I WANT TO PUT A LIS PENDENS ON THE PROPERTY"
           BUT CAN I DO IT LEGALLY?  AND
WHAT ARE THE CONSEQUENCES OF DOING IT WRONG?
 

As a real estate attorney, people call me all of the time with legal issues.  One of the things people ask me very often is whether they can record a Lis Pendens against the property of someone who has failed to live up to their obligations.  It is apparent that very few real estate licensees know exactly how a Lis Pendens works, or what it is.  This Legal Update is going to attempt to educate those of you who really don't understand this tool, and how it can be used to help you and your clients.

 

Lawyers are known for their Latin expressions - which make it difficult to understand what they are saying or trying to do.  In English, the words "Lis Pendens" literally mean, "Notice of Pending Litigation."  This document, when recorded, gives the entire world constructive Notice that a lawsuit has been filed.  So if you haven't got a legal case filed in a Court, you have no right to record a Lis Pendens.  The second requirement which must be met is that the person who has sued must be suing to obtain title to the same real property that is going to have the Lis Pendens recorded against its title.  

 

Let's see an example, to make this situation clearer for you.  When the value of properties was going up rapidly a couple of years ago, some Sellers would enter into a contract to sell their property, and then they would frequently receive a higher offer from another Buyer.  The Sellers then went to the first Buyer and said, we're not going to close the escrow with you, and then they made up an excuse.  Often, the Buyer's agent found out that there was another offer at a higher price which created this problem.  In order to force the Seller to sell to the first Buyer, as agreed, the first Buyer had to file a lawsuit against the Seller, seeking the remedy of Specific Performance.  If this first Buyer is successful in their lawsuit, the Court forces the Seller to complete the sale under the terms of the contract with the first Buyer.  At the same time as the lawsuit is filed, the attorney records a Lis Pendens - which prevents the Seller from completing the sale of the property to the second Buyer.  Title companies will look at the recorded Lis Pendens and will not issue a Title Insurance Policy if the Lis Pendens has been recorded against the property.  Often, the lawyer will send a copy of the Lis Pendens to the title company, to make sure that they pick up the document prior to the closing of the sale to the second Buyer.

 

The Lis Pendens can be removed from the property voluntarily, by settlement with the Seller (who can't sell to the second Buyer, so they might as well sell it to the first Buyer at the lower price), or if the first Buyer wins his lawsuit, and the Seller is compelled by the Court to sell to the first Buyer.

 

As you can see, the Lis Pendens is very powerful, if used in the proper circumstances.  But let's say that at the last minute, the Seller instructs escrow to close, but not to pay the commission to the listing broker.  Can that broker file a Lis Pendens?  The answer is NO!  First, there is no lawsuit, and second, even if the broker sues for a commission, he doesn't get title to the property if he wins!  So a Lis Pendens is not appropriate in this situation.

 

What happens if you wrongfully record a Lis Pendens against the Seller's property?  Let's say that you're mad at the Seller and want to prevent his sale until you get an agreement that they will pay you, so you record a Lis Pendens.  The Seller will have their attorney go to Court and bring a Motion to Expunge the Lis Pendens.  The Court will look at the facts, and will determine that the broker is not going to get title to the real property, so the Lis Pendens was wrongfully placed on the Seller's property.  In most cases, the Court will award sanctions against the broker and his attorney in an amount equal to whatever the Seller had to pay to their attorney to prepare and bring the Motion to Expunge.  In addition, if the Seller lost a profitable sale because of the Lis Pendens being wrongfully recorded, they are also entitled to recover any money that they lost as a result of the wrongful conduct of the broker.  In a bad case, the damages awarded to a Seller due to the improper recording of a Lis Pendens can be hundreds of thousands of dollars!  Trust  me, you don't want to go there.

 

So a Lis Pendens can save a Buyer's deal, but if wrongfully applied, it can cost far more than you think.  Always consult with an attorney if you are considering a Lis Pendens.  Don't ever consider recording one by yourself.  In summary, always make sure that:  (1) a lawsuit has been filed, and (2) if the party wanting to record a Lis Pendens wins that lawsuit, they must get title to the real property which is going to have that Lis Pendens recorded against its title.

 

NOW GET OUT THERE AND SELL SOMETHING!
 

                                STEVEN J. ZIPPERMAN, ESQ.
 
 

      If you know someone who wants to be added to our Real Estate Update list, please have them send an e-mail to steve@zipperman.com with a request to be added to our database.        Thank You.
 
 

    The purpose of this newsletter is to keep you informed of changes in California real estate law, and to arm you with information that may help you avoid problems in your real estate transactions.  Our office routinely deals with real estate matters involving all kinds of real property.  For more information about how we can assist you, go to www.zipperman.com.  To discuss your specific legal issues, please call our office for a
 

COMPLIMENTARY TELEPHONE CONSULTATION
 

CALL NOW TO DISCUSS YOUR LEGAL ISSUES!
 
(949) 709-5800
 
PLEASE NOTE THAT ALL PREVIOUS LEGAL UPDATES ARE NOW POSTED
AT:  WWW.ZIPPERMAN.COM, 
WHERE THEY CAN BE REVIEWED OR PRINTED ANYTIME!
JUST CLICK ON THE LINK TO SEE THEM
 
This bulletin is not intended to provide you with specific legal advice,
 and it is not intended to create an attorney/client relationship.
To do those things, you must consult directly with an attorney.
 
 Law Offices of Steven J. Zipperman, APC
STEVEN J. ZIPPERMAN, ESQ. 
  
 
 
  
E-Mail: Steve@Zipperman.com
Website: www.zipperman.com
Law Offices of Steven J. Zipperman, APC
1 Mountain Gate
Coto de Caza, CA 92679
 
 
 
Phone:  (949) 709-5800
Fax:  (949) 713-5028
THE NEEDS OF OUR CLIENTS ALWAYS COME FIRST! 



