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	IS A PROPERTY OWNER RESPONSIBLE FOR THE ACTS OF INDEPENDENT CONTRACTORS?

Over the past several years, owners of income producing properties have been subjected to wildly changing laws associated with their obligations to tenants and visitors to their properties.  The following is a brief history of the relevant law, and summary of the current state of liability imposed on a landlord when a tenant or visitor is injured on the landlord's property.

In 1985 in Becker v. IRM Corp. (1985) 38 Cal. 3d 454, 213 Cal. Rptr. 213, the California Supreme Court held that an owner was strictly liable for injuries suffered by a residential tenant who was injured upon the owner's premises.  Strict liability meant that the landlord was responsible for the injuries, regardless of the cause of those injuries.  At the time, the Becker decision caused a great uproar in the real estate and insurance industries, because even if the tenant injured himself by his own negli gence, the landlord had to pay the damages. Real Property owners and insurance carriers were outraged at the prospect of having to pay for all damages incurred by a tenant, even if the owner had a good excuse for their actions, and even though they did nothing wrong.  About ten years later, the California Supreme Court re-visited this issue (after the composition of the Court had substantially changed).  In Peterson v. Superior Court (1995) 10 Cal. 4th 1185, 43 Cal. Rptr. 2d 836, the Court admitted making an error in the Becker case, when it overruled the Becker decision.  The Peterson Court abolished strict liability in residential investment property cases.  Since that time, landlords have been only responsible for damages resulting from those defects which the landlord actually knew about, or those which would have been discovered by a reasonable inspection of the premises.  This is a substantially lower exposure for property owners.  It is rare for a Supreme Court from any State to contradict itself, because the lower Courts must have consistent results upon which they can rely in making decisions every day.  But in this case, the California Supreme Court took a giant step back from its decision in Becker.  When the Peterson case was published, owners of investment real property breathed a collective sigh of relief, thinking that strict liability no longer applied to owners of investment property.

 

Until Now . . . .

This year, in Koepnick v. Kashiwa Fudosan America, Inc. (2009) 173 Cal.App.4th 32, 92 Cal.Rptr.3d 453, the owner of an office building in San Francisco recently learned about who is responsible for maintaining its real property, the hard way.  A delivery person came to the building and used the elevator to deliver goods to the second floor.  The elevator malfunctioned, causing serious personal injury to the elevator's occupant.  The injured person sued the owner of the property and Otis Elevator (an independent contractor which had a contract with the property owner to repair and maintain the elevator).  At trial, the Jury found the Owner responsible for 75% of the fault for the plaintiff's injuries, and the elev ator contractor was found to be at fault for 25% of those injuries.  Under the law, the two defendants were jointly responsible for paying the plaintiff's $1 Million in economic (out-of-pocket) damages, and the non-economic damages ($4.75 Million attributable to the victim's pain and suffering) would be divided according to the degree of fault attributable to each defendant.  But the trial Judge disagreed with the Jury's apportionment of fault, and held that the owner was responsible for 100% of the non-economic damages.  On appeal, the trial Judge's decision was upheld!  Although the Civil Code says that each defendant is only responsible for the non-economic damages for which they are at fault, the California Court of Appeal ruled that an owner's duty to maintain their property in a "reasonably safe condition" is not something that can be delegated to others.  Thus, the property owner was vicariously responsible for the negligence of the independent contractor which it hired to maintain the elevator.  This decision means that owners of investment property cannot delegate to others, their responsibility to maintain their building in a reasonably safe condition.  Now, owners can be charged with the responsibility for their independent contractor's failure to discover a defect in the property.  Even though a reasonably competent inspection of a property fails to reveal a defect in it, the Koepnick case shows that the owner may still be strictly liable for damages resulting from that defect, if someone gets hurt by it.  So what is the answer?  Owners of investment property need to maintain adequate liability insurance at all times!  You don't want to learn about the liability after the injury occurs, only to find that your tenant now owns all of your property.  Please note that in this case, a back injury requiring surgery resulted in more than $5 Million in damages.  When you shop for insurance, you will find that liability coverage is relatively cheap.  The protection it affords you can be very worth the cost of the premiums if a serious problem arises. 

         STEVEN J. ZIPPERMAN, ESQ.

If you know someone who wants to be added to our Real Estate Update list, please have them send an e-mail to steve@zipperman.com with a request to be added to our database. 

                                                                              Thank You 

The purpose of this newsletter is to keep you informed of changes in California real estate law, and to arm you with information that may help you avoid problems in your real estate transactions.   Our office routinely deals with real estate matters of all descriptions.  To discuss your specific legal issues, please call our office for a
 COMPLIMENTARY TELEPHONE CONSULTATION
 Call Now To Discuss Your Legal Issues!
(949) 709-5800
Now get out there and sell something!

  This bulletin is not intended to provide you with specific legal advice, and it is not intended to create an attorney/client relationship.  To do those things, you must consult directly with an attorney.
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