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	COMMERCIAL LEASES 
When the law esablishes a "Presumption," the party that it benefits does not have the burden of providing sufficient evidence to establish a certain fact before the Court.  Instead, the burden of producing that evidence shifts to the opposing party. 
A case decided this year interpreted Civil Code Section 1671 as creating a presumption that liquidated damages provisions in commercial leases are valid.  In El Centro Mall, LLC v. Payless ShoeSource, Inc (2009) 174 Cal.App.4th 58, the California Court of Appeals reviewed a trial court's decision in which the landlord was awarded liquidated damages when a tenant's business failed to remain "Open for business," as required by the terms of the commercial lease.  The tenant closed its store because of declining sales, but it continued to pay rent to the landlord for the balance of the lease term.  The lease included a liquidated damages provision which stated that the tenant would pay an additional $350 per day for every day that it was not open for business.  The landlord sued the tenant for about $98,000 for violation of the liquidated damages provision in the lease.  
At trial, the tenant's attorney argued that liquidated damages in this case were not a reasonable estimate of the actual damages that the landlord would suffer if a tenant closed their business, and that other tenants in the same shopping center had similar provisions in their leases, indicating that the terms of the liquidated damages provision were "Boilerplate language" which was not a negotiated term between the parties.  For these reasons, the liquidated damages clause should not be enforced by the Court.
The landlord's attorney countered with testimony from an expert witness, who told the Court that when a store closes, the shopping center loses synergy, patronage and goodwill.  These items are difficult to quantify, but the expert testified that the square footage estimate was reasonable because of these factors.  Significantly, the tenant did not present an expert witness or any other evidence on this point.
On appeal, the trial Court's award of liquidated damages to the landlord was upheld.  The Appeals Court decided that Section 1671 presumes the validity of liquidated damages provisions in commercial leases.  Normally, when a landlord sues a tenant, the landlord has the burden of producing sufficient evidence to prove each point in their case.  But in this situation, the law presumes that the liquidated damages provision is valid and that the landlord has met its burden of producing sufficient evidence to establish their right to recover the requested liquidated damages.  
This case means that it is up to the tenant, who challenges the validity of a liquidated damages clause, to present sufficient evidence to overcome the presumption that the liquidated damages provision is valid.  Here, the tenant failed to overcome the presumption, because they failed to present sufficient evidence in the form of expert testimony (or other evidence) which may have convinced the Court that the liquidated damages provision in this commercial lease was not enforceable.  The tenant failed to meet its burden to overcome the presumption in question, so it lost on that issue.  This was an expensive lesson in presumptions for the tenant, and a major win for the landlord!
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The purpose of this newsletter is to keep you informed of changes in California real estate law, and to arm you with information that may help you avoid problems in your real estate transactions.   Our office routinely deals with real estate matters of all descriptions.  To discuss your specific legal issues, please call our office for a
FREE TELEPHONE CONSULTATION
 

(949) 709-5800
 
Now get out there and sell something!

 

This bulletin is not intended to provide you with specific legal advice, and it is not intended to create an attorney/client relationship.  To do those things, you must consult directly with an attorney. 

 

We have significant experience handling all types of real estate transactions, financing and disputes related to all kinds of real property.  Call Now To Discuss Your Legal Issues! 
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