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	ARBITRATION CLAUSES 
 Almost all Purchase Agreements, Listing Agreements, Leases and many other real estate contracts contain arbitration provisions.  In order to be binding, the arbitration clauses must be initialed by each party to the transaction.  Sometimes, however, Courts will interpret the forms in such a way as to force the parties to arbitration, regardless of the intention of the parties.  One Court recently interpreted the seller's initials at the bottom of the page as constituting an intent to arbitrate the terms of a Purchase Agreement, even though the arbitration clause itself was not initialed.  In general, Judges want to send cases to arbitration, because then they don't have to try the case.  The cost to appeal this kind of erroneous ruling will likely exceed the value of arbitrating the dispute, and the Judge knows it.  In order to avoid these problems, you can document the true intent of the parties on the face of the Offer, Lease or Counter-Offer by saying, "It is the intent of the parties that the Arbitration provision in the contract DOES or DOES NOT apply to the terms of this agreement."  In that way, you may avoid any erroneous interpretation by the Court at a later date.  

Sometimes, after a dispute arises one party wishes to arbitrate, but even though the contract calls for arbitration, the other party fails to cooperate and agree to select an arbitrator, fails to agree to pay for their half of the arbitrator's fee, or fails to go to the arbitration hearing.  If this happens, the Arbitrator does not have sufficient authority to arbitrate the dispute, because the parties did not agree who would arbitrate the dispute at the time they agreed to arbitration.  The typical forms fail to identify who will arbitrate the dispute later, and don't even have a place for this information.  This often results in the party who has been wronged having to file a lawsuit, and then they have to bring a Motion to Compel Arbitration.  The costs associated with these extra steps defeat many of the benefits of arbitrating the dispute in the first place.  Do yourself and your clients a favor - identify the Arbitrator by name in the agreement at the time you confirm the parties' intent to arbitrate any disputes which arise in the transaction.  Don't wait until the dispute has arisen.

 

In a new case, Manhattan Loft, LLC v. Mercury Liquors, Inc.  (2009) 173 Cal.App.4th 1040, the California Court of Appeal held that an agreement to arbitrate a dispute is not the equivalent of a lawsuit, and therefore, a Lis Pendens cannot be recorded against real property when an arbitration hearing is pending!  This may be a very important case for many of you.  A Lis Pendens is a "Notice of Pending Litigation."  It can only be recorded when a lawsuit has been filed.  The effect of a Lis Pendens is that the real property which is the subject of the litigation cannot be sold while the litigation is pending.  There are severe penalties for recording a Lis Pendens without proper authority, because you are interfering with the owner of the property's right to sell or transfer their property.  Sanctions may amount to hundreds of thousands of dollars in an appropriate case.  So if you represent a Buyer of real property, who is buying that property at substantially below current market value, consider not agreeing to arbitration.  If the Seller decides during the escrow period that they have another buyer who has agreed to pay more for the property, the Seller may cancel your transaction in order to sell to the highest bidder.  If you have agreed to arbitration, your transaction may fail, and the Buyer's only remedy is to seek damages from the Seller for breach of contract.  On the other hand, if the parties did not agree to Arbitrate the dispute, a real estate lawyer can then file a Specific Performance lawsuit on the Buyer's behalf, and can record a Lis Pendens against the property - which will prevent the sale to the other Buyer.  Generally, this will be resolved quickly in favor of the original Buyer (and the broker gets paid!)

 

Arbitration can be faster and cheaper than filing a lawsuit, but the parties give up very valuable rights when they agree to arbitrate.  In general, juries will award more damages than arbitrators.  If you agree to arbitrate, you automatically give up the right to a jury trial (and therefore higher damage awards).  In most cases the parties also give up their right to appeal a bad decision by the Arbitrator.  Even if the arbitrator admits that they made a serious error in deciding the matter, the case generally will not be subject to appeal.  In some cases, this can cost a party hundreds of thousands of dollars.  Although arbitration clauses seem to be harmless when you are entering into a contract, the implications can be extremely serious for the parties.  Sometimes arbitration is a good thing.  Other times, your client will get burned by not knowing whether to agree to arbitration or not.  Other times, it may be you and your family members who are asked to agree to arbitrate.  The price of agreeing to arbitration without knowing the implications of that agreement can be very high. 

 
                                                      STEVEN J. ZIPPERMAN, ESQ. 

The purpose of this newsletter is to keep you informed of changes in California real estate law, and to arm you with information that may help you avoid problems in your real estate transactions.   Our office routinely deals with real estate matters of all descriptions.  To discuss your specific legal issues, please call our office for a
 COMPLIMENTARY TELEPHONE CONSULTATION
 Call Now To Discuss Your Legal Issues!
(949) 709-5800
 Now get out there and sell something!   

  This bulletin is not intended to provide you with specific legal advice, and it is not intended to create an attorney/client relationship.  To do those things, you must consult directly with an attorney.
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